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TUESDAY’S TIP #22 - DISCOVERY PART I, PRE-ADJUDICATION
Published on 8/15/23

Situation: You’ve just been appointed and are preparing for a non-secure custody hearing and reviewing
the petition with your client. Your client tells you that some of the information in the petition is not
accurate or that other information from a prior social worker is not included.

The Problem: Memories change and sometimes, the best evidence in support of your client is found in
DSS’ files. You need to know what they know, so you can decide on a theory of the case that will give
direction to your representation.

Law: N.C.G.S. 7B-700 provides a mechanism for the sharing of information. Specifically, 7B-700 allows
DSS to share information with the other parties. Your local rules may provide a system for the sharing of
information. Before filing a motion for discovery, attorneys must make a request for DSS’ records or
follow their local rule. N.C.G.S. 7B-700(c). OPD’s website has a sample Motion for Discovery for DSS’
records. Here’s the link: OPD forms

Action Steps:
1. Go through the petition and any court reports with your client.
2. Make a list of documents you need and determine how you will get them (voluntary
request/motion for discovery/subpoena).
3. Whether you're allowed to inspect DSS’ files or sent copies of them, obtain and evaluate the
following:

a. Any documents signed by your client (Safety Plans, Case Plans, etc.).

b. Social worker narratives. Made contemporaneously with any work on the case,
these narratives tend to be more accurate and detailed than a report drafted for
litigation.

c. Use narratives to show that the “reasonable efforts” used by DSS were not
reasonable — for example, what specific efforts did they make to prevent removal?
What efforts did they make to reunify?

d. The narratives can also be used to show how DSS has not done what it is supposed
to do. For example, if DSS was supposed to send an ICPC or home study request, use
their documents to show how they failed to submit a timely request or share an
approved placement.

e. Documents, such as school records or hospital discharge papers which may paint a
different picture than the petition’s allegations.

4. |If there are injuries, you’ll need a medical expert. Consult with IDS’ Forensic Consultant on
what type of expert you need and how to find one. Consult our office policy on approaching
a court for an ex parte order for funds for an expert.

5. Regularly ask for updates on the narratives and other documents.

Conclusion: Don’t accept DSS’ version as set out in their petition and court summary. Obtain and
review the original material to ascertain your client’s strengths and DSS’ weaknesses.

Use these tips in conjunction with those set out in The First Seven Days.
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https://www.ncleg.gov/EnactedLegislation/Statutes/HTML/BySection/Chapter_7B/GS_7B-700.html
https://www.ncids.org/parent-representation/abuse-neglect-dependency-and-termination-of-parental-rights/forms-parent-representation/
https://www.sog.unc.edu/blogs/civil-side/latest-guide-series-first-seven-days
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