ICWA in North Carolina

Do you have reason to know the parent or child may be a member or eligible for
membership in a federally recognized Indian tribe?
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ICWA does not apply. Inform the court that the child may be an Indian child.

Does the information need to be definitive/conclusive?
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Even if not definitive, the court must treat the child as an Indian
child until the court gets information from the tribe.?! A

Does DSS or the trial court determine the child’s membership or eligibility for
membership in a federally recognized Indian tribe?
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The tribe determines and confirms if the child is a member or eligible for
membership after receiving notice from DSS that the child may be an Indian
child.?

Is it the parents’ burden to ensure DSS is working with the identified tribes?
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The trial court has the burden to ensure that DSS is sending the
required notices to the tribe.3

Should DSS or the trial court delay in ensuring notices are sent to the tribes
and that the tribes respond and confirm whether the child is a member or
eligible for membership?
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The Court of Appeals has encouraged trial courts to “err on the side of
caution” regarding ICWA as a tribe can intervene at any time to
potentially invalidate the court action.*

1 See 25 C.F.R. § 23.107(a), (b)(1)-(2), (c)(1)-(2); 25 U.S.C. § 1912(a); In re N.K., 375 N.C. 805, 822-23, 851 S.E.2d 321,
334 (2020).

2 Tribal membership determination is “solely within the jurisdiction and authority of the Tribe.” 25 C.F.R. § 23.108(a)-(c).
If the tribe and the Bureau of Indian Affairs repeatedly fail to respond or assist, the trial court may make an independent
determination based on the available information. In re N.K., 375 N.C. 805, 822-23, 851 S.E.2d 321, 334 (2020).

325 C.F.R. §23.107(a), (b).

“Inre A.P., 260 N.C. App. 540, 544, 818 S.E.2d 396, 399 (2018); 25 U.S.C. 8§ 1911(c), 1914.



